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EXECUTIVE SUMMARY

In recent years, the EU has been confronted with
emergencies that have severely impacted the asylum
and reception systems of member states. Following
the adoption of the New Pact reforms, the Union now
has a dedicated instrument for dealing with such sit-
uations. The newly adopted Crisis and Force Majeure
Regulation (the 'Regulation’) sets in place a procedure
for determining if a member state faces an emer-
gency and defines which response should be set into
motion, including enhanced solidarity and deroga-
tions from the Asylum Procedures Regulation (APR).
Against this background, the policy study examines
the added value and the challenges relating to the
implementation of these measures. To this end, it
explores key aspects of the crisis cycle, including the
potential impact of the derogations, the authorising
procedure as well as the monitoring and coordination
mechanisms to be used in an emergency.

The study's overarching question is whether the
EU will be better prepared for future crises after
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the adoption of the New Pact reforms. It highlights
that the EU is potentially better off with a common
framework, also considering the likelihood of vola-
tile migration flows in the future. Nevertheless, this
study points to the ambiguities and grey areas in the
Regulation, underlining that the flexibility for facili-
tating EU responses could come at the cost of legal
certainty. At the same time, the benefit of using
the derogations remains unclear, while solutions to
address the root causes of an emergency may lie
outside the New Pact instruments or even migration
policy. Considering this, the newly adopted rules do
not suffice to future-proof EU crisis management.
To address possible challenges, this study includes
forward-looking reflections which underline the
need to make exit strategies part of the crisis
response from the start. It also recommends using
all foreseen measures — not just derogations — that
can lead to an effective response on the ground
while minimising the risks of rights violations and
negative spillover effects for the EU.
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While most New Pact reforms seek to improve
pre-existing frameworks, one novelty is a dedicated
instrument to deal with crisis and force majeure
situations in the field of migration and asylum.
Especially after the disastrous political and human-
itarian consequences following increased irregular
arrivals in 2015-2016, the EU's lack of preparedness
and capacity to respond to such situations could no
longer be ignored. The Pact tries to fill this gap with
a new crisis management system, mostly governed
by the Crisis and Force Majeure Regulation (the
'Regulation’).! The Regulation provides for enhanced
solidarity based on the provisions laid out in the
Asylum and Migration Management Regulation
(AMMR)? and derogations from the Asylum Proce-
dures Regulation (APR).3 Further derogations are
foreseen in other instruments, such as the tempo-
rary closure of border crossings under the amended
Schengen Borders Code (SBC).*

Derogations have attracted a great deal of attention
from commentators and civil society organisations
(CSO0s).5 However, the Regulation is more comprehen-
sive. Together with other tools, it seeks to strengthen
the Union's preparedness and resilience, thus trying
to prevent crises from arising in the first place. Under
the new framework, the derogations are meant to be
a measure of last resort: they should only apply when
strictly necessary, if capacity-building and preventive
measures failed, and for a limited time. Their stated
aim is to ensure that national asylum and reception
systems can overcome exceptional circumstances
and return to a situation of normalcy as soon as pos-
sible. And yet, the exceptional measures foreseen are
also to a degree discretionary, and, despite the stated
goal, some member states may more readily call for
their use. More broadly, the Regulation — alongside
other reformed legislation — remains a legal tool. As
such, its adequate operationalisation will be contin-
gent on a variety of factors, including capacities as
well as financial support.
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Nevertheless, the importance of the Regulation in
the reformed Common European Asylum System
(CEAS) should not be overlooked, even if many may
hope that it will never be used. Only with effective
tools in place will the EU be able to devise and
swiftly execute a collective response in the event
of future crises, avoiding the uncertainty and
humanitarian emergencies of the past, while also
preserving mutual trust between member states
and public confidence. Against this background,
this policy study examines the new rules against
the overarching question of whether the EU will be
better prepared for future crises, including those
engineered by foreign actors, thanks to this new
crisis management system.

The policy study begins with an analysis of key defi-
nitions and the procedure for activating emergency
rules, before turning to the foreseen solidarity
measures and derogations linked to other New
Pact reforms. The study then moves to monitor-
ing provisions and fundamental rights protections
in the new system, followed by an exploration of
crisis coordination mechanisms. It concludes with
forward-looking reflections. Overall, the study
builds on key takeaways from past crisis situa-
tions, such as the increased arrivals in 2015-2016,
the engineered rise in border crossings from Bela-
rus in 2021, and the large-scale displacement
following Russia's invasion of Ukraine in 2022.
The study points to three weaknesses revealed by
past emergencies, which the Regulation only partly
addresses: the need for better preparedness and
rapid responses, enhanced crisis coordination, and
jointly agreed exit strategies.
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1. CRISIS, INSTRUMENTALISATION
AND FORCE MAJEURE SITUATIONS:
WHAT'S IN A NAME?

In recent years, the EU has more than once been con-
fronted with extraordinary situations, be that due to
a surge in irregular arrivals, the use of migration as
a hybrid tool by malicious foreign actors or because
of unprecedented situations with major impacts on
mobility, like the COVID-19 pandemic. Considering
growing geo-political instability, but also the possi-
bility of severe health or natural disasters becoming
more frequent, the EU will need to deal with more
volatile migration flows in the future.®

Past crises can be useful in evaluating whether the
EU will be better off with the newly adopted Pact
instruments.” And the first lesson is that, while
member states and EU institutions have gener-
ally agreed about the existence of emergencies in
the past at a general level, they differed as to their
exact starting point and duration as well as their
determining factors. In addition, each emergency
raised unique challenges for national asylum and
reception systems. Reflecting this, the situations
covered by the Regulation should be seen on a
continuum with, but also as distinct from those
covered by the AMMR, such as "migratory pres-
sure" or "significant migratory situations"?® They
are all considered exceptional, either because of
the scale of irregular arrivals, or because of their
causes, as in the case of instrumentalisation and
force majeure respectively. And yet, they also differ
from one another.

Due to the highly variable characteristics of the
situations that the newly adopted rules cover, the
Regulation embeds flexibility in the new system,
starting with theinclusion of broad definitions.° While
these could facilitate EU responses in wide-ranging
emergencies, they also increase uncertainty.
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Crisis is defined as a situation of mass arrivals,
which, considering the population, GDP, and geo-
graphical specificities of the concerned state,
renders its asylum, reception, or return systems
"non-functional” due to its "scale and nature”, with
serious consequences for the CEAS.®

Instrumentalisation involves a situation where a
third country or hostile non-state actor facilitates
the movement of non-EU nationals to the EU's
external borders or to a member state with the
intended aim of destabilising the Union or under-
mining a member state's capacity to perform
essential functions." The Regulation's recitals
specify that neither smuggling nor humanitar-
ian assistance should be considered forms of
instrumentalisation, provided they do not aim at
destabilising the EU or a member state.

Force majeure refers instead to unforeseeable
circumstances outside a member state's control,
also defined as "abnormal®, which could not have
been avoided and thus prevent a member state
from fulfilling its obligations under the AMMR and
APR.'? Some clarity on what qualifies as force
majeure is provided in one of the Regulation's
recitals, which cites pandemics and natural disas-
ters as examples.”

Compared to previous versions under negotia-
tion, the final text of the Regulation somewhat
improves legal certainty. For example, unlike
the Commission's original proposal from 2020,
an "imminent risk" does not suffice for crisis
situations to arise.’* Yet, ambiguities remain. Illus-
trating this, asylum and reception systems must
be 'non-functional’ for a situation of crisis to arise.



However, nowhere does the Regulation specify
what this means. It also remains unclear how it
could be proven, or contended, that a humanitar-
ian mission has the goal of destabilising the EU or
a member state, because the term 'destabilising’
is itself undefined.

Therefore, the definitions remain broadly framed.
Embedding some flexibility in the system is under-
standable. That said, broad definitions could
contribute to conflicting interpretations and a lack
of predictability. This is especially problematic con-
sidering the derogations foreseen in such scenarios
and their impact, both on the functioning of the
CEAS and on the activities of actors such as human-
itarian organisations.

Relatedly, it is also worth noting that 'instrumental-
isation' is classified in the Regulation as a specific
iteration of ‘crisis. By contrast, the Commission
had originally proposed a separate instrument to
cover such situations in December 2021, following
a rise in unauthorised border crossings from Bela-
rus orchestrated by the Lukashenko regime.® To
this day, some member states consider situations
of instrumentalisation as a self-standing category
deserving ad hoc responses.’® In the Regulation,
mass arrivals are in fact not considered a key fac-
tor when a foreign actor engineers a migration
management crisis, unlike in other crisis situations,
somehow confirming their difference.

The legal and operational benefits of placing instru-
mentalisation into the crisis category can thus be
questioned. In the long-term, it may not prevent
national demands for a special treatment of such
situations, and for further targeted measures. lllus-
trating this prospect, the letter from 15 member
states addressed to the Commission in May 2024,
just a few weeks after the European Parliament and
Council had agreed to the Regulation, called for
strengthening or even reforming the newly adopted
tools "to address the threats posed by the instrumen-
talisation of migrants at the EU's external borders".””

As such, the definitions in the Regulation will likely
continue to generate debate and disagreement,

even among institutional actors. Far from being an
abstract issue, this uncertainty can have significant
systemic consequences, depending on whether and
which derogations and supporting measures will be
authorised in an emergency.
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2. EMBEDDING CRISIS
PREPAREDNESS AND RESPONSES
IN THE NEW MIGRATION
MANAGEMENT CYCLE

Questions and ambiguities regarding the scenarios
covered by the Regulation and the conditions for
applying the derogations are in part addressed by
the authorising procedure established by the new
law (see Table 1). This procedure does not happen
in a vacuum, but as part of the annual migration
management cycle foreseen by the AMMR, with
further relevant provisions on preparedness.’®

As part of this broader policy cycle, member states
should develop national strategies, including pre-
ventive measures to reduce the risk of crisis and
force majeure situations, and identifying actions
to ensure a sufficient level of preparedness. To
this end, states should consider contingency
planning foreseen under the recast Reception
Conditions Directive (RCD) and the Commission's
reports issued within the framework of the Migra-
tion Preparedness and Crisis Blueprint.® The
latter amounts to an operational framework for
monitoring, anticipating, and managing migration
flows (see Box 1 below).?°

While embedding crisis and force majeure sce-
narios in the overarching policy cycle and seeking
to strengthen resilience against emergencies, the
Regulation establishes an ad hoc procedure for
determining the necessary response, if an excep-
tional situation does arise. This procedure aims
to define responsibilities and speed up the EU's
reaction. In doing this, it seeks to address two short-
comings revealed by the EU's response to past
crises, especially the one that took place in 2015-
2016: the lack of clear roles and leadership, and the
failure to react to the early signs of the emergency.?’
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Accordingly, under this new procedure, a member
state that considers itself to be in a situation of crisis
or force majeure should submit a "reasoned request”
to the Commission.?? The request must include a
description of the situation, and how it has rendered
its asylum and reception systems non-functional,
as well as the requested solidarity measures and
derogation(s). In its request, the member state can
indicate whether it wants to benefit from a longer
period for registering asylum applications. This is
the only derogation that is allowed from the start,
and not requiring a corresponding authorisation.

The Commission must then "expeditiously” assess
the request in consultation with the concerned state,
EU agencies, the UN Asylum Agency (UNHCR), and
the International Organization for Migration (I0OM).
When assessing the situation, the Commission
is to verify whether the conditions spelt out in the
above-mentioned definitions are met based on the
information provided by the member state and rele-
vant qualitative and quantitative indicators listed in
the AMMR.?* These include the number of asylum
applications, refused entries and irregular crossings,
as well as the number of non-EU nationals subject to
the border procedure and the reception capacity in
the requesting state.

The use of a wide variety of qualitative and quantita-
tive indicators — and the Commission's view that no
indicator takes precedence over another? — should
enable it to carry out an evidence-based and impartial
assessment, without overlooking any of the relevant
factors. Yet, inevitably, it widens the Commission's
discretion in evaluating a given situation.
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Table 1: The procedure and timeline of the 'Crisis Management Cycle'

ACTION TIMELINE

A member state submits a reasoned request to
the European Commission.

When submitting the request, the state may
start applying a specific derogation to the
APR: delays in registering an application for
international protection.

The European Commission adopts an
Implementing Decision determining if the
requesting member state is in a situation of crisis
or force majeure.

The Commission submits a proposal for a
Council Implementing Decision, including a draft
Solidarity Response Plan.

The Council adopts an Implementing Decision
authorising the derogations and establishing the
Solidarity Response Plan.

The Commission convenes the Technical Level
Solidarity Forum to promote the application of the
measures foreseen in the Plan.

Further conditions must be fulfilled for specific situ-
ations to be recognised. In determining whether a
member state faces a situation of instrumentalisation,
the Regulation specifies that the Commission must
verify if an unexpected and significant increase in
applications for international protection has occurred
and indicate why the situation cannot be addressed
through the EU Migration Support Toolbox, which
includes operational support by agencies, Union
Funds, and the Union Civil Protection Mechanism, next
to enhanced diplomatic and political outreach.?

In all scenarios, if the necessary conditions are
met, concurrently with adopting its own Imple-
menting Decision, the Commission should also
make a proposal for a Council Implementing
Decision. The proposal should outline the deroga-
tions that the requesting member state would be
authorised to apply and include a draft Solidarity
Response Plan, to be developed in consultation
with the concerned state.

THE CRISIS AND FORCE MAJEURE REGULATION:

At the outset of the situation.

Registration delays are immediately applicable
for 10 days, unless later authorised for a longer
period in the Council Implementing Decision.

No later than two weeks after the member
state's request.

Simultaneously with the adoption of the
Commission Implementing Decision (no later
than two weeks following the request).

Within two weeks following the Commission's
proposal (four weeks after the request).

Immediately following the Council Decision, and
regularly during the measures' operationalisation.

Based on the Commission's proposal, the Coun-
cil should then adopt an Implementing Decision
authorising the derogations and the period for their
application and establishing the Solidarity Response
Plan.?” The Plan should include the total relocations
needed to address the crisis, financial, and alter-
native solidarity contributions as well as the total
amount of contributions to be taken from the annual
Solidarity Pool. While recognising the equal value of
the different solidarity contributions and respecting
national discretion in choosing them, the Council
should also define the specific contributions that
member states other than the one facing the excep-
tional situation should fulfil.

The procedure also establishes temporal limits.?®
By default, the duration of the derogations and
solidarity measures should be three months. If
the situation persists, the derogations and solidar-
ity measures may be extended for another three
months. If, at the end of this period, the concerned

11
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state requests it, the Commission may submit a pro-
posal for a new Council Implementing Decision to
amend or prolong the specific derogations or the
Solidarity Response Plan, for a period of no longer
than three months, extendable only once (amounting
to one year in total). The Regulation also establishes
that the emergency measures should be withdrawn,
if the situation no longer persists. These limits reflect
another lesson learnt from past crises: the need to
ensure that exceptional measures in response to an
emergency do not apply indefinitely.?*

This procedure, which complements the migration
management cycle laid down by the AMMR but also
seeks to improve preparedness and responsiveness,
appears to have been designed to strengthen the
overall governance of the CEAS. Although all these
goals are widely considered essential for more effec-
tive crisis management, blind spots as well as some
possible sources of tension and uncertainty remain.

To begin with, if not supported by further actions,
initiatives to strengthen the EU's resilience to future
crises may prove seminal but insufficient. Ambi-
guities also remain: for example, neither the use of
measures comprised in the EU Migration Support
Toolbox nor, presumably, those of the Blueprint are
regarded in the legislation as a precondition to ben-
efit from the measures under the Regulation.?® At
the same time, the Commission has emphasised
that, to benefit from support measures foreseen
under the new system, including solidarity contribu-
tions, a member state must fulfil its responsibilities,
and have resilient asylum, migration and reception
systems.?’ In this respect, the EU-level Common
Implementation Plan, released by the Commission
in June 2025 reiterates that contingency planning
under the RCD and national strategies under the
AMMR are a prerequisite for a member state to be
considered well-prepared. Yet, ambiguities in the
Regulation will remain, and key will be to monitor
and regularly assess follow-up actions by member
states in this context.®?

Broader questions also arise on how to ensure

adequate preparedness for situations that may,
by definition, be unpredictable and outside states'

12

control, as in the case of force majeure and, argua-
bly, instrumentalisation.33

The annual review that the Regulation includes as
part of the crisis cycle could also be potentially help-
ful to incentivise better preparedness and responses,
and preserve the experience acquired: no later than
one year from the date when the emergency ended,
member states must revise, where necessary, their
national strategy, as required by the AMMR.3* The
goal is to implement the asylum and migration man-
agement system of member states more effectively
in the future. Despite its potential benefits, the review
too has limits, particularly the risk of discretionary or
limited use by member states. A lack of commitment
to the exercise would be problematic, considering the
benefits such a collective re-assessment would pro-
vide, especially but not only if the emergency has a
pan-European dimension.

A critical element for the procedure's functioning
relates to the deadlines for issuing the implement-
ing decisions. The deadlines are undoubtedly tight,
also considering the manifold scenarios covered
and the slow responses in some past emergencies.
In this context, it will be essential that states, the
Commission, and the Council develop the human
resources that enable them to fulfil their respec-
tive obligations while also facilitating information
exchange. Meeting the deadlines will also be con-
tingent on close coordination between all relevant
actors from the outset, without necessarily waiting
for the procedure to have formally reached a cer-
tain stage. Connected to this, mutual trust between
all the actors involved will be key.

But arguably even more important than the pro-
cedure itself will be to have a broad political
consensus from the start to ensure a prompt and
unified response. Illustrating this, it only took a few
days for member states to activate the Temporary
Protection Directive (TPD), which had remained
unused for over two decades, after Russia's full-
scale invasion of Ukraine in February 2022 provoked
the largest displacement in Europe since the Sec-
ond World War.2® Only time will tell if member states
will be able to come together and show the same

THE CRISIS AND FORCE MAJEURE REGULATION:

TOWARDS FUTURE-PROOF CRISIS MANAGEMENT AND RESPONSES?



unity again, if confronted with an emergency of a
similar magnitude, or less, in the future.

Other than these broader considerations, there
appears to be an inconsistency in the timeline. The
Regulation highlights that the Commission should
expeditiously assess a state's request to limit the
time gap between the application of the registration
delays — the only derogation permitted immediately
and without authorisation — and the Council Imple-
menting Decision. Yet, this derogation is applicable
for 10 days, while the Decision may only come two
weeks from the Commission's proposal.

A third problematic aspect, and possible source
of tensions, could stem from simultaneous or
prolonged crises, which the procedure does not
altogether preclude, and, consequently, the risk of
fragmentation of the CEAS. Although the Regulation
limits the application of derogations and solidar-
ity measures for the same situation to 12 months,
a member state may request and be authorised
to apply further measures concomitantly when it
faces several of the situations covered "at the same
time".3¢ In addition, the Regulation does not clarify
what further elements would be necessary for a
new exceptional situation to arise, and no provision
appears to prevent multiple requests. This raises the
prospect of member states expediently demanding
a new assessment every time some (self-deter-
mined) new elements arise or the circumstances
change, potentially extending the use of the deroga-
tions beyond the time limits.

While admittedly underpinned by different rules, an
instructive parallel can be drawn from the functioning
of the Schengen system.®” Schengen has for years
been undermined by the controversial reintroduc-
tion of what should otherwise be 'temporary' internal
border controls.®® The criticism relates to the state
practice of shifting legal basis, once the temporal
limits have been exhausted, and the limited justifica-
tions provided.*® Strong scrutiny by the Commission
should prevent the use of 'weak' justifications in rela-
tion to crisis and force majeure situations. Member
states would also not be able to simply claim that an
existing threat persists.*® However, also considering
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that what counts as a new threat is unclear, it can-
not be excluded that member states may similarly
claim that a new situation has arisen and alternate
the grounds to go beyond the time limits.

Other than this, while the 12-month overall limit to the
application of emergency measures under the Regu-
lation should prevent permanent 'states of exception/,
this limit may not correspond to the actual duration of
a crisis or force majeure situation. Against this back-
ground, there is a risk that member states will try to
use the Regulation's ambiguities and weaker points
to surpass the time limit. Alternatively, if not possible
under the Regulation, they may demand additional
measures: states may request further derogations
and support through Article 78(3) of the Treaty on
the Functioning of the European Union (TFEU).*’
This Article, first used in the 2015-2016 crisis, allows
for the adoption by qualified majority of provisional
measures to support a member state experienc-
ing "a sudden inflow of nationals of third countries”,
also making use of further discretion regarding their
duration.*?

To put this risk into perspective, it is worth noting that
many of the past emergency situations often lasted
longer than one year, as was the case with irregular
arrivals in 2015-2016, but also the COVID-19 pan-
demic. Most recently, states neighbouring Belarus
and Russia, facing what they consider a persistent
risk of instrumentalisation have not hesitated to pro-
long emergency measures and a corresponding state
of exception under national law, going well beyond
the 12 months now permitted by the Regulation.*

Even though permanent states of exception could
ultimately be avoided if the Commission enforces
a strict interpretation of the new rules, procedural
ambiguities but also the strong support that states
may expect amplifies the risk that the CEAS may end
up fragmented, especially in scenarios where mem-
ber states claim to face extended crises. Considering
the comprehensive derogations foreseen, and the
degree of flexibility in establishing which derogations
apply, there is a danger that this fragmentation and
the unpredictability connected to the rules' function-
ing could undermine rather than protect the CEAS.
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RESPONSES: DEROGATIONS
AND SOLIDARITY 2.0

Each emergency requires tailor-made and targeted
responses. The Pact reforms accordingly provide
for a variety of measures to respond to situations
of crisis or force majeure. Some are protection-ori-
ented: the Commission could, for example,
recommend using an 'expedited procedure' to
speed up the granting of protection where objec-
tive circumstances suggest that applications by
specific groups of asylum seekers are well-found-
ed.** Other than this, the TPD could be activated
to complement other emergency measures. The
TPD - which the Commission had originally pro-
posed to repeal — will thus offer a distinct form of
immediate and temporary protection in the event
of a mass influx of displaced persons.

At the same time, the Pact reforms foresee wide
derogations from ordinary rules that could poten-
tially impact protection standards or even hinder
access to asylum. Temporary closures of border
crossing points, for example, will be possible under
the amended Schengen Borders Code in cases of
instrumentalisation, although effective access to
procedures for international protection should in
principle be guaranteed.*® But what lies at the heart
of the Regulation and the new crisis management
system are derogations fromthe APR and enhanced
solidarity measures beyond those foreseen by the
AMMR. To a certain extent, these derogations are
discretionary: a state will be able to select from the
various possible derogations foreseen to devise its
response and, subject to the authorisation of the
Commission and Council, apply them. That said,
the Regulation establishes overarching limits, with
derogations from the APR being possible in all
scenarios, while enhanced solidarity measures are
only available in crisis situations.
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Looking at each in turn, the justification for the der-
ogations from the APR rules is that while member
states should remain bound by their obligations
under the new border procedure*®, a country facing
a situation of crisis or force majeure may require
additional time to organise its response or re-allo-
cate its resources.

In such situations, a member state may be able to
derogate from deadlines for registrations and the
duration of the border procedure. As to the former,
a member state facing a crisis or situation of force
majeure may be authorised to extend the period for
the registration of applications for international pro-
tection for up to four weeks instead of the standard
five days, but only during the first period set out in
the Implementing Decision, i.e., no more than three
months, nor during any subsequent extensions.*
As to the latter, member states in all situations of
crisis or force majeure may extend the duration of
the border procedure by a further six weeks (bring-
ing the total duration to 18 weeks).*® Further time
extensions are possible under the Return Border
Procedure Regulation.*

At the same time, via the derogations, the personal
scope of border procedures under the APR can be
adjusted to reflect the composition of the flows in
the situation at hand.’® This can result in signifi-
cantly different responses to each situation. It can
reduce pressure on responsible authorities but also,
paradoxically, in heavier workloads for them.

For example, in a crisis situation "characterised
by mass arrivals" — thus excluding instrumentali-
sation — or force majeure, member states may be
exempt from processing applicants from countries
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with an EU-wide average recognition rate below
20% in border procedures, potentially reducing the
volume of border procedures. On the other hand, a
member state facing a crisis — neither instrumen-
talisation nor force majeure — could be authorised
to expand the use of the border procedures by mak-
ing decisions on the applications' merits for non-EU
nationals from countries with a recognition rate of
50% or lower.

In cases of instrumentalisation, the Regulation
instead allows member states to take decisions on
the merits in a border procedure for all applications
made by non-EU nationals who, according to the
Council Decision, have been subject to instrumen-
talisation, and either are found in the proximity of the
external border following an unauthorised crossing
or presented themselves at border crossing points.

Regarding solidarity measures, while a member
state may ask for support from the EU Asylum
Agency, the European Border and Coast Guard
Agency or Europol in all exceptional scenarios fore-
seen by the Regulation, enhanced solidarity is only
possible in crisis situations, not force majeure.

The solidarity measures provided by the Regulation
are the same as those foreseen by the AMMR. How-
ever, financial and alternative contributions should
be targeted at addressing the situation of crisis.
Provisions on relocations are also tighter. While in
a situation of migratory pressure covered by the
AMMR, relocations — or responsibility offsets -
should cover at least 60% of the solidarity needs,
in a situation of crisis, all needs of the state(s) con-
cerned should be met.>!

To this end, the Regulation specifies that a request-
ing state should be able to use contributions
available in the Solidarity Pool, including reloca-
tions. Furthermore, if the Solidarity Pool is not
enough, the state should also be able to access fur-
ther contributions, including relocations, following
further pledges made in the context of the Council
Implementing Decision and laid out in the Solidar-
ity Response Plan. Considering that member states
have discretion in choosing solidarity contributions,
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it is however possible that the combined relocations
available in the Pool and the Plan are insufficient to
cover all the identified needs. If relocation pledges
are below the relocation needs, further, more strin-
gent rules kick in under the Regulation. First, "where
necessary", contributing states should take respon-
sibility "above their fair share".5? Second, where this
is the case, "responsibility offsets" become man-
datory to meet the needs set out in the Solidarity
Response Plan.5® Offsets involve a shift in respon-
sibility for asylum applicants to a contributing
member state following a secondary movement, as
an alternative to relocations.®

A solidarity contribution in all but name comes from
a further derogation to take back procedures in the
case of crises, not applicable to situations of instru-
mentation and force majeure. Where a member
state faces "extraordinary mass arrivals" of "such
extraordinary scale and intensity" that they lead to
serious deficiencies in its asylum and reception sys-
tems, it may be relieved of its obligation to take back
an applicant for whom it is responsible under the
‘first country of entry' principle of the AMMR.%

Together with mandatory offsets, this derogation
constitutes a further way to reduce pressure on
states facing a crisis. The Regulation also foresees
measures 'compensating' a contributing state which
has become responsible above its fair share.>® The
contributing state will be entitled to a proportionate
reduction of its share in future solidarity contribu-
tions over a period of five years.

The Regulation therefore allows significant
departures from ordinary rules, loosening respon-
sibilities under the APR, while tightening solidarity
provisions in the AMMR. Many experts consider
stronger solidarity and flexibility as key for the EU
crisis management system to work.%” That said,
the risk of negative spillover effects for other
states and the Union as a whole is also mani-
fest. Considering the interdependence between
national asylum and reception systems, the dero-
gations could potentially transform what is at first
a national emergency into an EU-wide crisis if they
do not strike the right balance. In this sense, the
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Commission and the Council will have to ensure
that the state(s) concerned benefit(s) from suffi-
cient support while remaining able to fulfil broader
obligations in the new system. From this perspec-
tive, only measures that can address the crisis or
force majeure situations should be authorised.

Yet, challenges may still arise. First, member states
may have differing views on what an appropriate
response should consist of, and the types of meas-
ures needed. Connected to this, the Regulation does
not explain the added value of specific derogations
from the APR, alongside those from the AMMR, and
how they enable the concerned state to better over-
come the crisis or force majeure situation.

In fact, the solutions to address or mitigate an
emergency may not be found in migration policy
at all. For example, looking at past situations that
may fall within the scope of instrumentalisation,
what reduced unauthorised border crossings from
Belarus in 2021 were diplomatic efforts targeting
countries of origin and transit as well as sanctions
against other actors, such as airlines.*® From this
viewpoint, it is not the Regulation or the foreseen
derogations per se that member states may have to
turn to, if the aim is to quickly and effectively end
the emergency, but rather all available tools, includ-
ing diplomatic ones, also relying on the EU Migration
Support Toolbox.

Turning to solidarity measures, despite innovative
approaches to satisfy possible needs, questions
regarding their operationalisation remain. For exam-
ple, where the Solidarity Pool does not suffice to
meet all the needs, the Council should also receive
further pledges when adopting its Implementing
Decision. However, there is no guarantee that all the
needs will be met. Relatedly, in the likely event that
the Pool is fully used due to a prolonged crisis, it is
not clear how it will be replenished to account for
further or future needs.

Against this background, innovations such as the
transformation of offsets into a first-order, manda-
tory solidarity measure could potentially support
countries that are otherwise unable to benefit
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from relocations in the Solidarity Pool or Solidarity
Response Plan. However, offsets reduce the pool
of contributing countries, as they are only appli-
cable to asylum seekers already present on their
territory, and not all member states are exposed to
the same rates of secondary movements. Despite
the benefits of having compensatory measures
for countries contributing above their fair share,
the reduced number of contributing states could
negatively impact their ability to sustain the crisis,
especially if this persists, with possible Union-
wide consequences.

Moreover, questions remain about EU funding and
its use. The first one is how to ensure that EU funds
are strategically used to strengthen resilience and
preparedness, while making sure that all states
potentially facing emergency situations can ben-
efit from the quick disbursement of extra funding.
A second, connected question is what amounts of
EU funding will be dedicated to strengthening the
resilience of national asylum and reception systems,
and what amounts will support the external dimen-
sions of EU migration policy. The implementation
plans by the Commission and by member states,
but also the negotiations of the 2028-2034 Multian-
nual Financial Framework (MFF) and the pursuit of
further strategic partnerships with third countries
will be key to answering these questions.*

Beyond the enhanced solidarity and derogations
foreseen by the Regulation, it also remains to be
seen how member states neighbouring Belarus
and Russia will transition away from the national
emergency measures currently in place, once the
Regulation becomes applicable in 2026, should the
alleged persistent risk of instrumentalisation that
they face not cease before then. This is an espe-
cially consequential question, considering that
some of the adopted measures at the national level
effectively block asylum seekers at the border,
while the Regulation and EU fundamental rights
law should guarantee access to asylum.®® But the
question also arises as to whether these countries
will not instead increase the pressure to demand
further exceptions from the new EU acquis in the
next policy cycle.®!
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4. FUNDAMENTAL RIGHTS
CONSIDERATIONS AND

MONITORING

Since the Commission's original proposals, experts
and advocacy organisations have expressed con-
cerns about the potential impact of the foreseen
emergency measures on human rights.®> Some of
these concerns were addressed during the nego-
tiations and resulted in the rejection of further
derogations and discretion: neither the Regulation
nor other reforms go so far as allowing the outright
suspension of the right to asylum. That said, ten-
sions remain.

For example, by allowing for delayed registrations
and, with it, the reception of a document proving
their status, and all the necessary information on
their application and its processing, applicants may
face practical obstacles in accessing their rights for
a protracted period.

Considering the risks associated with the expanded
use of border procedures, the Regulation highlights
that the safeguards foreseen by the APR, including
the right to an effective remedy, remain in place.®®
However, appeals against negative decisions in
border procedures lack automatic suspensive
effect under the APR, which could have a signifi-
cant impact in emergency situations. In addition,
the Regulation states that organisations and per-
sons who provide advice and counselling must have
access to applicants held in detention facilities or at
border crossing points. And yet, states may impose
limits to their activities for public order, security, or
administrative reasons, provided that access is not
severely restricted.®*

This latter provision could also prove to be a source

of contention. In response to what they consider sit-
uations of instrumentalisation, some EU states have
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for example, restricted access to border zones by
journalists and CSOs. This made it harder to provide
humanitarian assistance and monitor the situation,
leading to concerns about possible violations of the
rights of migrants and asylum seekers.5°

The broadening of the scenarios where persons
may be subject to border procedures, and the fore-
seen derogations more in general, may also expose
vulnerable persons to some risks, if complementary
measures are not introduced. Notably, the Reg-
ulation includes several provisions dedicated to
persons with special needs. For example, if author-
ised to lower the threshold for border procedures,
states should prioritise registering minors and their
family members and give priority to applications for
international protection lodged by persons with spe-
cial procedural or special reception needs.®® And yet,
save for instrumentalisation situations, no general
exemptions to border procedures apply to vulnera-
ble persons, including children and family members.

Because more applicants may be subject to border
procedures in some emergency situations, national
authorities may struggle to carry out their responsi-
bilities efficiently while also ensuring the effective
identification of persons with special needs.

Other than broadening the personal scope of border
procedures, derogations also prolong their duration.
Some experts and CSOs have flagged the increased
dangers of being exposed to lower reception stand-
ards or even detention-like conditions in such
procedures.®’ Notably, the Regulation highlights that
rules and guarantees set out in the RCD continue to
apply, and no derogations are allowed with respect
to the required material reception conditions.%®

19



As such, safeguards should be in place for vulnerable
individuals, including minors and families. However,
while remaining applicable, the APR does contem-
plate that those undergoing border procedures may
be deprived of their liberty during the processing.
Considering the time extensions, and that reception
systems may be especially overstretched in crisis
situations, there is a risk that expediency ends up
overriding EU standards in practice.®®

In this context, monitoring and reporting across all
stages of situations of crisis and force majeure will
be especially important. The Regulation establishes
that the Commission and Council should "con-
stantly monitor" whether a situation of crisis or force
majeure persists, and promptly recall the measures,
if appropriate.”® The concerned member state, Euro-
pean Parliament, Commission, Council, and relevant
EU agencies must also regularly inform each other
on the implementation of the measures put in place.

As far as fundamental rights are concerned, no spe-
cific mandatory, independent monitoring is foreseen
for situations of crisis and force majeure. However,
the Commission may also ask the EUAA to initiate a
specific monitoring exercise.”’ In addition, the mon-
itoring mechanisms foreseen by other instruments
would remain relevant and play an important role in
closing any oversight gap.
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SITUATIONS AND IN THE NEW
MIGRATION GOVERNANCE SYSTEM

One of the critical lessons learnt from past migra-
tion management crises is the need for effective and
flexible coordination mechanisms. While each crisis
is different and raises unique challenges, several fac-
tors render coordination in the EU generally complex.
Among others, the existence of a variety of institu-
tional actors, each with its own mandate, amplifies
the need for sustained collaboration to reach widely
agreed decisions in high-pressure circumstances.
Crises also necessitate responses that span differ-
ent policy areas, while siloes exist within and across
EU institutions. The implementation of responses
depends on political direction as well as on technical
coordination, which raises additional challenges.

Overcoming these challenges is essential for ensur-
ing effective and rights-compliant responses to
emergencies, while also meeting the needs of institu-
tional actors as well as those of migrants. Otherwise,
there can be gaps in the response, or duplication of
efforts, leading to confusion and to exacerbating
instead of solving the emergency situation, as past
crises have shown (see Box 1).

There is therefore a need for robust and agile coordi-
nation mechanisms, at different levels and involving
different actors, in emergency situations. These
mechanisms should allow for information exchange
and the effective use of available resources, in line
with identified existing and future needs. At the same
time, past developments point to the risk of duplica-
tion among the institutional mechanisms that have in
the meantime been set in place, and the need to avoid
conflicting visions among those steering them.

Given this context, the Regulation establishes
an additional layer of cooperation between EU
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institutions, member states, and relevant agen-
cies to be triggered in a situation of crisis or force
majeure. To rapidly boost coordination, for exam-
ple, the Commission is to convene a first meeting
of the Technical Level Solidarity Forum immediately
after the adoption of the Council Implementing
Decision.

Still, the Regulation does not do away with tools
set in place during past crises. Rather, it embeds
them in the new governance framework, trying to
streamline cooperation across the existing initi-
atives and platforms. For example, it emphasises
that the Commission should ensure coordination
and exchange of information with other networks,
such as the IPCR and the Migration Prepared-
ness and Crisis Management Network. A role is
also foreseen for the Solidarity Coordinator who,
according to the Regulation, should promote coop-
eration as well as a culture of preparedness among
member states.”?

With the Regulation and the Pact's instruments, the
EU will therefore have abundant tools to facilitate
coordination. Each of them could potentially play
an important role in coordinating different aspects
of the response if a member state faces an emer-
gency. This could strengthen ownership, and lead
to more committed responses by all the actors
involved. In addition, it could help to preserve the
institutional knowledge and experience acquired in
dealing with past crises.

At the same time, it is worth noting that several
important details have been left vague in the Reg-
ulation, and may therefore only take shape when a
crisis or force majeure situation occurs.
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BOX 1. THE EMERGENCE OF COORDINATION TOOLS IN THE CONTEXT OF PAST EMERGENCIES

The EU faced significant challenges in past emergencies, with coordination only improving over time.
Due to the lack of leadership and the absence of dedicated mechanisms, for example, coordination
only slowly materialised following irregular arrivals in 2015-2016. The intricate distribution of power
among EU institutions and member states hindered the Union's collective capacity to react, con-
tributing to ineffective and disorderly responses and aggravating political tensions. EU agencies,
together with international organisations and civil society had to step in to fill operational and reception
gaps. While showing the importance of multistakeholder responses, their involvement raised further
coordination challenges, also considering the fragmented landscape with different local needs and
national dynamics. Several initiatives to improve coordination were eventually launched, including
ARGUS, the Commission's general rapid alert system, and its regular high-level meetings chaired by
the Secretariat General. However, it was the Integrated Political Crisis Response (IPCR), the Council's
in-house political crisis mechanism, that facilitated the emergence of a more coherent response by
enabling more effective information-sharing and strengthening the interface between the technical
and political levels, among others. Since 2015-2016, further mechanisms have emerged, with the
IPCR continuing to operate in the background. In 2020, for example, the Commission launched the
Migration Preparedness and Crisis Blueprint and its Network. This is a complementary coordination
mechanism managed by the Commission's Directorate-General for Migration and Home Affairs (DG
HOME) which seeks to monitor, collect and disseminate information. It was first used in response to
border crossings from Belarus, when the Commission brought together member states, EU agencies,
and the European External Action Service in weekly meetings to provide situational awareness and
improve coordination. Shared information included the number of border crossings and the country of
origin, thus informing EU responses, including diplomatic efforts.” While the Network remained active,
DG HOME also launched the Solidarity Platform shortly after Russia's invasion of Ukraine, facilitating
information exchange and collaboration between the EU and member states. The Solidarity Platform,
also included international organisations and foreign administrations, strengthening the response on
the ground and scaling up coordination efforts to the global level.

To pick just one example, the role of the Solidar-
ity Coordinator in crisis situations is anything but
well-defined, not to mention that the Coordinator's
official role is acknowledged in the Migration Support
Toolbox, but not in the EU Migration Preparedness
and Crisis Blueprint and its Network. Against this
background, if and when a crisis or force majeure
situation emerges, especially when large-scale, the
leadership, personal network, and even proactive-
ness of key individuals will be instrumental to ensure
cross-institutional collaboration and mobilise all
available resources, also avoiding policy siloes.

Relatedly, it remains to be seen how in the new crisis

system, international organisations and other stake-
holders, including third countries, will be involved
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in both the planning and the implementation of the
responses to situations of crisis and force majeure.
This could determine the success of a response to
crises that have a strong foreign policy dimension
or extend beyond the confines of the EU, as was the
case with Russia's large-scale invasion of Ukraine
and the displacement that followed it.

Beyond these more operational considerations, the
new crisis management cycle suggests a reconfig-
ured EU institutional architecture, as also indicated
by the other New Pact reforms.”* For example, the
Commission will have to navigate multiple respon-
sibilities: gatekeeper, with a degree of discretion,
when it comes to the assessment of the excep-
tional situation and its proposal for a response,
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and heading the operational response if a crisis sit-
uation is established. At the same time, it will have
to ensure compliance with all obligations, including
under the AMMR and the APR, also fulfilling its role
of Guardian of the Treaties.

This raises capacity questions for the Commis-
sion, considering the additional resources that may
be needed in an emergency. But it also calls for an
assessment of the responsibilities of the EU's main
executive body, and whether it will be able to fulfil its
various roles effectively and impartially.

Meanwhile, while the European Parliament (EP)
plays a marginal role in the new crisis manage-
ment cycle, the Council will have a key function in
the authorisation procedure, and on issues with a
political dimension like the allocation of solidarity
measures, as seen above. Against this background,
a commitment to continuous dialogue, especially
between the Commission and the Council, and the
establishment of widely shared goals, other than
inter-institutional trust will be as important as the
presence of communication channels and coor-
dination mechanisms. That said, considering the
limited role of the EP, the accountability and dem-
ocratic legitimacy of the process could be called
into question.
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6. CONCLUSION AND
FORWARD-LOOKING REFLECTIONS

As migration flows will remain volatile in the future
duetogrowingpoliticalinstability andrising conflicts,
the poor economic outlook in many regions, as well
as climate change and possible new pandemics, the
EU could benefit from the newly adopted common
framework to address future crisis situations. And
yet, this policy study also points to the ambiguities
and grey areas in the Regulation that may determine
the effectiveness of the crisis management system
in the future, if activated. To begin with, striking the
right balance between the necessary flexibility for
effective responses to exceptional situations and
the overall need for legal certainty and impartial
assessments will be one of the key challenges in
situations where a state is confronted with what it
claims constitutes a crisis or force majeure.

Additionally, derogations under the crisis man-
agement cycle are vast, loosening responsibilities
vis-a-vis border procedures, while enhancing solidar-
ity to alleviate pressure from the affected state. This
could enable the state to reallocate its resources
and re-establish the status quo ante as soon as
possible. And yet, the high degree of discretion
and, simultaneously, the stronger interdependence
between member states' asylum, migration, and
reception systems could lead to negative spill-over
effects for the Union in situations of crisis, espe-
cially prolonged ones affecting multiple member
states. Instead of addressing the root causes of a
crisis, derogations may only treat the symptomes, if
not coupled with further concerted actions, such as
diplomatic and policy initiatives which go beyond
the means foreseen by the Regulation.

On this account, this study highlighted the impor-
tance of three aspects that will require operational
investments and political attention in the next poli-
cymaking and implementation phases: the need for
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preparedness and rapid responses as well as for
coordination and clear leadership, but also the impor-
tance of a shared understanding about the overall
goals of the crisis management system. If these and
the remaining grey areas in the Regulation and other
instruments are addressed, the EU will more likely be
able to stand united in the face of future challenges.
Mindful of ongoing and upcoming initiatives by the
Commission and member states to stimulate owner-
ship and pave the way for implementation, the study
advances the following forward-looking reflections:

Improve legal certainty by providing guidance on
definitions and ensuring quality of data: While
preserving a degree of flexibility, definitional ambi-
guities should be clarified to the possible extent.
This should not be done through exhaustive lists
or simulation exercises that would not capture the
complexity of potential future scenarios. Instead,
non-exhaustive examples of what "destabilising
intent”, "non-functional" asylum and reception sys-
tems, and other vague terms in the Regulation could,
for example, be provided in Commission guidelines.
At the same time, the Commission should take all
possible steps to guarantee the reliability of the
data and the indicators used for assessing a state
request, addressing inaccuracies and inconsist-
encies already during this preparatory phase. This
would enhance legal certainty with respect to the
triggering of derogations, minimising the risk of
loose interpretations and abuse.

Avoid protracted emergency situations by making
an exit strategy a key component of all Implement-
ing Decisions and Solidarity Response Plans: This
study suggests that the procedure for establishing a
crisis or force majeure reflects a widely shared need
to minimise to the possible extent the risk of arbi-
trariness and political interference, among others,
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by making the Commission the gatekeeper in the
activation of the crisis management system. At the
same time, the procedure pays comparatively less
attention to the conditions needed to successfully
exit from an emergency situation. To avoid the neg-
ative political and humanitarian consequences of
protracted emergencies, an exit strategy should be
made a core component of Implementing Decisions
and Solidarity Response Plans, also including objec-
tive indicators to help establish through real-time
monitoring when exceptional measures should be
recalled. Yet, the gradual phasing out of emergency
measures should not be conditional on the end of
the causes of the crisis, but on an assessment of
whether states' needs have been met and the oper-
ational response has stabilised. For this reason as
well, monitoring will be key and in emergency situa-
tions that may last for a prolonged period, the EUAA
should also be systematically involved to boost
capacity and verify the effects of derogations.

Strengthen preparedness and responsiveness by
mobilising all resources and carrying out frequent
revisions: Member states should be incentivised to
strengthen their preparedness and resilience, con-
stantly revising their plans to avoid the unnecessary
triggering of the derogations and improve rapid
responses where necessary. To achieve this, the tools
included in the new annual asylum and migration
cycle should focus on closing potential operational
gaps in reception and asylum systems and overcom-
ing weaknesses in border processing that could lead
to possible situations of crisis. In this respect, the
revision of contingency plans under the RCD, which
the EU-level Common Implementation Plan only
foresees every three years (at minumum), may be
insufficient. More regular revisions, especially in the
early years of implementation could prove essential to
ensure the build-up and maintenance of resilient sys-
tems. EU funding should also be targeted to this end.
The negotiations of the next MFF starting in 2025 will
be key in this sense, as acknowledged by the Com-
mon Implementation Plan. Other than identifying and
meeting all the funding needs for well-prepared and
resilient asylum and reception systems, the Commis-
sion and member states should ensure that funds
are sufficient to also cover for potential emergency
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situations and that they will be promptly and effec-
tively mobilised, if needed. Further tools should also
be used to achieve these objectives. For example,
prior to an emergency, early warning, risk analysis and
monitoring systems at the EU level, including those of
relevant agencies, the European External Action Ser-
vice as well as those of the Schengen system, should
be coherently and systematically leveraged to signal
an emerging crisis. Following an emergency, all mem-
ber states should revise their national strategies to
draw the lessons learnt. This should be seized as an
opportunity to re-assess and reconsider all member
states' responses, facilitating mutual learning and
strengthening resilience, at national and EU levels.

Ensure tailor-made responses, including dero-
gations and enhanced solidarity, that can bring
benefits on the ground and avoid negative reper-
cussions: The use of derogations should be a
measure of last resort, especially where they lead
to negative spillover effects for the CEAS or have
the potential to worsen the humanitarian situa-
tion affecting asylum seekers and migrants. When
faced with a perceived crisis or force majeure sit-
uation, the requesting state should present clear,
objective, and compelling reasons for their use,
including comprehensive and reliable information
to justify its request. Clarity on the added value
of a requested derogation to respond to an emer-
gency should be a pre-condition for their use. The
Commission and Council, meanwhile, should base
their respective implementation plans on an evi-
dence-based assessment of the proportionality
of the measures and all possible alternatives that
could lead to equally positive outcomes. At the
same time, they should consider on a case-by-case
basis whether the application of derogations and
solidarity measures should be made contingent
on also receiving support from EU agencies, and
the EUAA in particular. This could provide concrete
benefits on the ground and strengthen real-time
monitoring. Other than this, when it comes to
funding, the quick and effective disbursement of
emergency resources should be ensured, and a
clear roadmap for their use should be devised in
the relevant implementing decision in coordination
with the member state(s) affected.
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Ensure solidarity-ready systems at all times by
tracking possible further contributions during
prolonged or successive crises: while voluntary
relocation contributions should be prioritised to the
possible extent in an emergency situation to ease
operational challenges and preserve wide support
by member states, it will be essential that overall
solidarity needs continue to be met. This will be
as important for fulfilling on-the-ground opera-
tional needs as it is to preserve public confidence
in frontline countries. Also considering the risk
that both the Solidarity Pool and further pledges in
the Solidarity Response Plan could be exhausted,
especially in prolonged or successive crises, the
EU should thus ensure solidarity-ready systems. To
keep track of needs and availabilities, and replen-
ish the overall contributions as a crisis situation
unfolds, a register could be created where member
states can update their possible additional pledges
and further solidarity contributions.

Systematically consider the use of more pro-
tection-oriented elements, while also avoiding
harmful practices in border processing: the
expedited procedure, an important innovation
introduced by the Regulation, should not remain a
dead letter. Prioritising well-founded applications
would reduce waiting times and minimise human
suffering, while also unlocking useful resources
and capacity which could be redeployed to address
urgent needs. In this sense, the use of the expe-
dited procedure should always be considered
when the evidence-based assessment of the situ-
ation indicates that there are significant numbers
of well-founded applications for international pro-
tection from specific groups of applicants. The
Commission, in consultation with the EUAA and
UNHCR, should use the open-end language of the
Regulation to pro-actively promote the use of the
procedure in such circumstances. On the other
hand, this study points to the risks faced by vul-
nerable persons whose applications are received
in situations of crises and force majeure when
national systems may be overstretched. Already
at the stage of the assessment and of the draft-
ing of the implementation plans, measures should
be identified to ensure that responsible authorities
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can swiftly and effectively identify vulnerable per-
sons and asylum seekers with special needs in
instances where the border procedure is being
used and can request assistance to this end.

Strengthen coordination by identifying the added
value of each platform used in past emergency
situations and facilitating multi-stakeholder par-
ticipation where needed: the Regulation reflects
an awareness of the need to achieve strong coordi-
nation between all relevant actors and institutions.
Nevertheless, further actions are needed to avoid
duplication and ensure optimal coordination if an
emergency arises. To this end, EU institutions and
agencies, member states, and other actors involved
should collectively engage in an assessment of
the existing tools and platforms, including those
used in response to displacement from Ukraine, to
identify their added value and potential overlaps.
While this should not necessarily lead to disposing
of tools, greater awareness could facilitate coordi-
nation and avoid conflicting responsibilities. This
exercise should consider the relevance and author-
ity of different platforms for both crisis and regular
coordination. Their value should also be assessed
against the need to overcome siloed or sectoral
thinking which can undermine effective crisis
responses. In addition, the involvement in informa-
tion-sharing, joint planning, and implementation of
international organisations and other stakeholders,
including like-minded third countries and civil soci-
ety, should be systematically considered, in this
assessment as well as in the activation of coordi-
nation mechanisms.

Turn the Regulation and its cycle into an oppor-
tunity to address the root causes of crisis and
force majeure situations, including instrumen-
talisation and climate change: considering the
growing political instability, and today's worsen-
ing economic and environmental outlook, the EU
will likely be faced with sudden rises in cross-bor-
der mixed migration movements. Given that the
exceptional measures foreseen by the Regulation
could be triggered in this context, but also the
high stakes involved in their possible use, the new
crisis management system and its core goal of
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strengthening resilience should be strategically
mobilised to conduct objective assessments on
the root causes of instrumentalisation and force
majeure. Among others, this should include an
evidence-based analysis of the unintended lever-
ages created by prioritising short-term migration
containment objectives through partnerships with
autocratic or unstable foreign governments.’® In
a geopolitical context of greater rivalries, these
may generate dependencies and expose the EU
to greater risks of instrumentalisation. At the
same time, ways to make instrumentalisation less
attractive for third countries should be identified,
encouraging sustainable cooperation instead.”®
As far as climate change is concerned, its impact
on human mobility is not yet at the centre of EU's
thinking and policymaking.”” Given its ability to
impact affected people's livelihoods through its
extensive humanitarian and development aid
resources, the EU should however take a leading
position on climate-related mobility, using the
newly adopted framework to stimulate coher-
ent policy initiatives and leverage the necessary
financial resources.
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In recent years, the EU has more than once been confronted with emergencies that have se-
verely impacted national asylum and reception systems. Especially after the mismanagement
of the rise in irregular arrivals in 2015-2016, the EU's lack of preparedness and capacity to
respond to such situations could no longer be ignored.

The reforms adopted in the context of the New Pact on Migration and Asylum seek to
strengthen the EU's resilience in the face of possible future crises. The Crisis and Force
Majeure Regulation establishes a procedure for determining whether a member state faces
an emergency and defines which response should be initiated.

This policy study explores the strengths and blind spots in the authorising procedure, the
potential impact of the measures foreseen in response to an emergency, as well as the coor-
dination mechanisms to be used. The study's overarching question is whether the EU will be
better prepared for future crises after the adoption of the New Pact reforms.

The policy study highlights that the EU is potentially better off with a common framework al-
though the flexibility for facilitating crisis responses could come at the cost of legal certainty.
The benefit of using the derogations foreseen by the Regulation also remains unclear. The
study thus underlines the need for further operational, financial and policy measures to help
strengthen the EU's resilience to possible future emergencies.
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